N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

JULIA M TAYLOR

V. : Civil Action No. DKC 2004-0710

G ANT FOOD, | NC.

MEMORANDUM OPI NI ON

Presently pending inthis enploynent discrimnation case are
(1) the nmotion of Plaintiff to remand to state court, pursuant
to 28 U.S.C. 8§ 1447(c) or 28 U S.C. 8§ 1367(c); and (2) the
motion of Defendant to dismss for lack of subject matter
jurisdiction, pursuant to Fed. R Civ. P. 12(b)(1), and for
failure to state a claim pursuant to Fed. R Civ. P. 12(b)(6).
The i ssues are briefed and the court now rul es pursuant to Local
Rul e 105.6, no hearing being deened necessary. For the reasons
that follow, the court holds in abeyance both Plaintiff’s notion
to remand and Defendant’s nmotion to dismss, and directs
Plaintiff, within fifteen days of entry of this Order, to file
a nore definite statenent, pursuant to Fed. R Civ. P. 9(b), as
specified infra.
| . Background

On February 27, 2004, Plaintiff filed an action in Maryl and

state court, alleging wongful and abusive discharge by her



enpl oyer, a l|large grocery chain. See paper no. 2. Def endant
renoved the action to this court, after which Plaintiff noved to
remand to state court. See paper nos. 1 and 9. Plaintiff then
anended her conpl ai nt, this tinme alleging enploynment
di scrim nati on based on race and sex, retaliatory discharge, and
nm srepresentation and deceit. See paper no. 14. Def endant
nmoved to dismss pursuant to Fed. R Civ. P. 12(b)(1) and
12(b)(6). See paper no. 24.1
1. Standard of Review

It is well-settled that the renoving party bears the burden
of proving proper renoval. Greer v. Crown Title Corp., 216
F. Supp. 2d 519 (D. Md. 2002) (citing Mul cahey v. Col unmbia Organic
Chens. Co., 29 F.3d 148, 151 (4'" Cir. 1994)). On a notion to
remand, the court nust “strictly construe the renoval statute
and resolve all doubts in favor of remanding the case to state
court,” indicative of the reluctance of federal courts “to
interfere with mtters properly before a state court.”
Ri chardson v. Phillip Mrris Inc., 950 F.Supp. 700, 701-02
(D.Md. 1997) (internal quotation omtted); see al so Miul cahey, 29

F.3d at 151.

! Defendant earlier nmoved to dismss Plaintiff's original
conpl ai nt. In light of Plaintiff’s amended conplaint and
Def endant’s subsequent motion to dismss that conplaint,
Defendant’s original nmotion to dism ss was denied as noot.

2



I11. Analysis

Remand i s required i n sone i nstances and optional in others.
“1f at any time before final judgnment it appears that the
district court | acks subject matter jurisdiction, the case shall
be remanded.” 28 U.S.C. 8 1447(c). Additionally, even if the
court has original jurisdiction over a civil action, the court
neverthel ess has discretion to remand a case to state court if

(1) the claim raises a novel or conplex issue of
State | aw,

(2) the claim substantially predom nates over the
claimor clainms over which the district court has
original jurisdiction,

(3) the district court has dism ssed all clains over
which it has original jurisdiction, or

(4) in exceptional circunstances, there are other
conpel ling reasons for declining jurisdiction.

28 U.S.C. § 1367(c).

Remand is favored in cases turning primarily on questions
of state |aw, because “[n]eedl ess decisions of state |law [by
federal courts] shoul d be avoi ded both as a matter of comty and
to pronote justice between the parties, by procuring for thema
surer-footed readi ng of applicable law.” United M ne Wrkers of

America v. G bbs, 383 U S. 715, 729 (1966). Thus, in a case

where federal clains are elimnated before trial, “the bal ance

of factors . . . wll point toward declining to exercise



jurisdiction over t he remai ni ng state-| aw clainms.”
Carnegie-Mellon Univ. v. Cohill, 484 U S. 343, 350 n.7 (1988).

I n her motion to remand, Plaintiff argues that, because her
claims sound in Maryland | aw, her case belongs in state court.
Responding to argunents in Defendant’s Notice of Renoval,
Plaintiff also asserts that (1) the court shoul d consi der renmand
in light of her anmended conplaint, not her original conplaint;
and (2) her clainms are not subject to preenption under 8§ 301 of
t he Labor Managenent Rel ations Act (“LMRA”), 29 U.S.C. § 185(a),
because resolution of her clainms does not require a court to
interpret any term of the collective bargaining agreenent
(“CBA") between her enpl oyer and her uni on. See paper no. 9, at
1-2.

To satisfy its burden of proving proper renoval, Defendant,
in opposition to the notion to remand, argues that (1) Plaintiff
should not be allowed to defeat renoval by anending her
conplaint, and the wongful and abusive discharge claim in
Plaintiff’s original conplaint is preenpted by § 301; and (2)
even if the decision whether to remand is nmade on the basis of
her anmended conplaint, Plaintiff’s clainms are preenpted by § 301
because they are “inextricably intertwined” with the terns of

the CBA. See paper no. 19, at 1-2, 19.



As wi |l be seen, the question whether renoval was initially
proper is moot in this case. |If, as Plaintiff contends, none of
her claims in the amended conplaint are preenpted, then only
state law clainms remain and the court will exercise discretion
to remand to state court. On the other hand, if at |east one of
the clains in her anmended conplaint is preenpted, then the court
wi |l possess federal question subject matter jurisdiction over
that claim and nay exercise supplenmental jurisdiction over the
others. Both parties acknow edge that if federal subject matter
jurisdiction exists in this case, it is rooted solely in § 301
preenption. If 8§ 301 does not preenpt any of Plaintiff’'s state
| aw cl ai s, no reason remains for this court to retain the case,
and the court wll exercise its discretion under G bbs and
Cohill to remand to the state court. See supra at 3. On the
ot her hand, if 8 301 preenpts any of Plaintiff’'s claims, only a
federal court can decide those clainms. See Allis-Chalnmers Corp.
v. Lueck, 471 U S. 202, 209-10 (1985) (citing Teansters v. Lucas
Fl our Co., 369 U. S. 95, 103 (1962)). The only question this
court need address, then, is whether any of Plaintiff’'s clains
is preenpted by 8§ 301; whether renoval was initially proper is

moot, and i s not consi dered here.

A. Plaintiff’s Intent in Anendi ng Her Conpl ai nt



Def endant ar gues unpersuasi vely that Plaintiff i nperm ssibly
amended her conplaint nmerely to defeat federal jurisdiction.
See paper no. 19, at 2-9. It is not at all clear, and it is
di sputed by Plaintiff, that defeating federal jurisdiction was
Plaintiff’s sole intent in anmending her conplaint. But even
assum ng arguendo that (1) Plaintiff’'s original conplaint
contai ned a federal question, and (2) Plaintiff’s only intent in
anmendi ng her conplaint was to elin nate that federal question,
Def endant m sstates the | aw. Defendant is correct that “renoval
is not defeated” by such manipul ation, Paper no. 19, at 3
(quoting Hanmond v. Termnal R R Assoc., 848 F.2d 95, 97 (7t"
Cir. 1988)) (italics added), but it does not follow that the
court may not exercise its discretion to remand nerely because
Plaintiff engaged in such behavior. 1In Cohill, the Court stated
that the concern for forum manipulation through deletion of
f eder al claims from the conplaint “hardly justifies a
categorical prohibition on the remand of cases involving state-
| aw cl ai ms regardl ess of whether the plaintiff has attenpted to
mani pul ate the forum and regardl ess of the other circunstances
in the case.” 484 U.S. at 357. That Court held that “a
district court has discretion to remand to state court a renoved
case involving pendent clainms upon a proper determ nation that

retaining jurisdiction over the case would be inappropriate.”
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| d. Mani pul ati on of the forum by anendnment of the conplaint,
the court said, is a factor for the court to consider, but not
a di spositive one. See id. (“[A] district court can consider
whet her the plaintiff has engaged in any mani pul ative tactics
when it decides whether to remand a case. |If the plaintiff has
attempted to mani pulate the forum the court should take this
behavior into account in determ ning whether the balance of
factors . . . support a remand.”).

Def endant cites the hol ding of the Fourth Circuit case Brown
v. Eastern States Corp., 181 F.2d 26 (4'M Cir. 1950), for the
proposition that remand is strictly inproper if a plaintiff has
amended the conplaint to manipulate the forum This hol ding,
however, has been rejected consistently in light of G bbs’
declaration that “if the federal clainms are dism ssed before
trial, even though not insubstantial in a jurisdictional sense,
the state cl ai ns should be dism ssed as well.” 383 U S. at 726,
and courts in this circuit have soneti nes remanded cases despite
t he appearance of mani pul ati on. See, e.g., Fleeman v. Toyota
Mot or Sal es, 288 F. Supp.2d 726, 729 (S.D. WVa. 2003) (remandi ng
and noting consistent rejection of Brown in favor of G bbs in
Fourth Circuit cases); Kinsey v. Snap-On Tools Corp., 752

F. Supp. 693, 695 (WD.N C. 1990) (remanding and noting that



“[ G bbs] eviscerated the holding of Brown”) (“While Plaintiffs
may be attenpting to avoid federal jurisdiction by anmending the
conplaint, . . . such a reason '. . . does not dimnish the
right of these plaintiffs to set the tone of their case by
al l eging what they choose.'") (quoting MGann v. Mingo, 578
F. Supp. 1413, 1415 (D.S.C. 1982)).?2

This court therefore considers Plaintiff’'s intent in
anendi ng her conplaint as one factor in the question whether to
remand. Here, that factor matters little conpared to the
interest of comty and the avoi dance of “[n]eedl ess deci sions of
state |l aw’ enbraced in G bbs. 383 U S. at 729. Because renmand
is favored in cases turning primarily on questi ons of state | aw,
and because remand in this case otherwise turns entirely on
whet her questions of state |law are preenpted by questions of
federal law, Plaintiff’s intent in amending her conplaint wll

not “dimnish [her] right” to allege what she chooses.

B. Section 301 Preenption

2 Defendant also cites the unpublished opinion Binkley v.
Loughran, 940 F.2d 651 (4'" Cir. 1991), for the proposition that
“iIt is not permssible for the plaintiff to bring about a remand
of an action by amendment of the conplaint to elimnate any

basis for the federal claim” Rule 36(c) of this circuit
provi des that citation of this circuit’s "unpublished
di spositions in briefs and oral argunments in this Court and in
the district courts within this Circuit is disfavored.” The

Bi nkl ey opinion is therefore nonbinding here. See Fleeman, 288
F. Supp. 2d at 729 n. 2.



Section 301 of the LMRA, 29 U S.C. § 185(a), provides, in
pertinent part:

Suits for violation of contracts between an enpl oyer
and a | abor organi zation representing enpl oyees in an
i ndustry affecting comrerce as defined in this Act, or
bet ween any such | abor organizations, nay be brought
in any district court of the United States having
jurisdiction of the parties, without respect to the
anount in controversy or wthout regard to the
citizenship of the parties.

In Lingle v. Norge Div. of Magic Chef, Inc., 486 U S. 399

(1988), the Suprene Court held that “an application of state | aw

is preenpted by 8 301 . . . only if such application requires
the interpretation of a collective-bargaining agreenment.” |d.
at  413. Like other state Ilaw clainms, discrimnation,

retaliatory discharge, and m srepresentation clainms are not
preenpted by 8 301 unless the clains require interpretation of
a collective-bargaining agreenent. See, e.g., Onen v.
Carpenters' Dist. Council, 161 F.3d 767, 776 (4! Cir. 1998)

(discrimnation, retaliatory discharge) (citingLingle); Jenkins

V. PBG, I nc., 268 F. Supp.2d 593, 596-98 (D. Md. 2003)
(m srepresentation) (citing MIler v. Fairchild, Inc., 668
F. Supp. 461 (D.M. 1987)). To the extent that Plaintiff’s

claims “primarily concern[] the conduct of the enployee and the
conduct and notivation of the enployer,” her clainms “will not

require or depend on an interpretation of the CBA.” Owen, 161



F. 3d at 776. Mor eover, “t he bar e fact t hat a
col | ective-bargai ning agreenent will be consulted in the course
of state-law litigation plainly does not require the claimto be
extingui shed.” Li vadas v. Bradshaw, 512 U. S. 107, 124 (1994)
(citing Lingle, 486 U.S. at 413 n.12). The boundary between
clainms requiring "interpretation" of a CBA and ones that nerely
require such an agreenent to be "consulted" has rightfully been
| abel ed elusive. See W/nn v. AC Rochester, 273 F.3d 153, 158
(2 Cir. 2001). The Fourth Circuit, in Martin Marietta Corp. v.
Maryl and Comm n on Human Rel ations, 38 F.3d 1392 (4" Cir. 1994),
citing Lingle, offered a nuance:

If the final resolution of the state |aw dispute

tangentially involves sonme interpretation of a

provi sion of the agreenent, this fact al one would not

require automatically that [plaintiff’s] claim be

preenpted by 8 301. As the Suprene Court recognized in

Lingle, a conplete resolution of a state | aw cl ai m may

depend on both the neaning of a specific termin a CBA

and separate anal ysis under state law, but in such a

case, federal |aw would govern the interpretation of

the agreement, and state |aw analysis would not be

pr eenpt ed.
ld. at 1401 (citing Lingle, 486 U.S. at 413 n.12). I n other
words, interpretation considered “tangential” to the state |aw
di spute, yet still strictly necessary for conpl ete resol ution of
the claim will not require 8 301 preenption. It falls to this
court to determ ne which interpretations are “tangential” and

which are sufficiently central to the claim to require

10



preenption. In the case of a “close-call,” where courts could
di sagree about whether the clains were preenpted, courts are
meant to “strictly construe the renoval statute and resolve all
doubts in favor of remanding the case to state court.” Jenkins,

268 F. Supp.2d at 600 (quoting Richardson, 950 F. Supp. at 702).

In this case, the question whether Plaintiff’s clains are
preenpted by 8 301 is nuddied by the inprecision of Plaintiff’s
anmended conpl aint. Plaintiff asserts clains of enploynent
di scrim nati on based on race and sex, retaliatory discharge, and
nm srepresentation and deceit, but it is not always clear which
of Defendant’s acts she intends to offer in support of each of
t hese clains.?

1. Discrimnation

Plaintiff’'s di scrim nation claim IS sufficiently
di scernible: Plaintiff alleges that because she is an African
Anerican and femal e, she was (1) treated differently than white,
mal e enpl oyees with respect to conpl aints she made about anot her
driver (see paper no. 14, at 9§ 37); (2) harassed about her

medi cal condition and restricted in her work differently than

3 More generally, the court notes with concern, and not for
the first time, Plaintiff’s counsel’s “frequent typographica
errors, citation errors and clear m sstatenments of the law in
menoranda.” Carson v. G ant Food, Inc., 187 F. Supp. 2d 462

(D. Md. 2002).
11



white, male enployees with nmedical conditions (see T 49); and
(3) disciplined differently than white, male enployees for
tardiness and failure to “call in” as required (see { 51).
These are purely factual gquestions that require no
interpretation of the CBA to determ ne whether Plaintiff was
treated differently than other enployees because of her race
and/ or gender. Therefore this claimis not preenpted by § 301.
2. Retaliatory Discharge

Plaintiff’s retaliatory discharge claim is also clear:
Plaintiff clainms she was fired for having previously brought
di scrim nation conpl ai nts agai nst Defendant. See paper no. 14,
at ¥ 100. No interpretation of the CBAis necessary to resolve
this question, either. Def endant di sagrees; in Defendant’s
telling, Plaintiff clainms Defendant term nated her enploynment
because she refused to wundergo an independent nmedical
exam nation (“IME") as requested by Defendant. See paper no.
19, at 20-21. Def endant argues that the court nmust interpret
Article 22 of the CBA in order to determ ne whether Plaintiff
was justified in refusing to wundergo the |IM whether
Plaintiff’s Departnment of Transportation (“DOT”) certification

shoul d have excused her from the I ME requirenment, and whet her

12



Def endant was justified in firing her.4 1Id. It is clear,
however, that Plaintiff asserts that her discharge was
Def endant’ s retaliation, not for her refusal to undergo the | ME,
but for her conplaints of discrimnation. See paper no. 14, at
1 123 (“Defendant in retaliation and for the sole purpose to
di scharge Plaintiff, manufactured, [sic] and orchestrated events
and circunmstances to justify why it allegedly needed Ms. Tayl or
to take an IME.”). Therefore this claimis also not preenpted
by § 301.

Def endant further contends that, because Defendant asserts
it had good cause to termnate Plaintiff’ s enmploynent, the court
must interpret Article 10 of the CBA before it can detern ne
whet her Plaintiff’s discharge was retaliatory. See paper no.
19, at 21 n.6. Article 10 provides that Defendant may di scharge
or suspend any enployee for good cause. But Defendant’s

prof essed good cause is Plaintiff’'s failure to follow their

4 Article 22 provides, in pertinent part:

Physical, nental or other exam nations required by a
governnment body or the Conpany shall be promptly
conplied with by all enmployees . . . . The Conpany
shall not prohibit an enployee with a current valid
D.OT. card from working unless the Conpany has
reasonable cause to believe the enployee has a
physi cal or mental condition which necessitates that
he be reexam ned.

13



instruction to take the IME, an instruction Plaintiff contends
was i ssued “for the sole purpose to discharge Plaintiff.” Paper
no. 14, at T 123. The issue, then, is not whether Defendant nay
di scharge an enployee for good cause, but whether Defendant’s
al | eged good cause was “manufactured[] and orchestrated,” id.,
for the purpose in retaliation. Retaliati on cannot constitute
good cause under any conceivable interpretation of the CBA, so
resolution of this issue does not require interpretation of the
CBA. Therefore exercise of Article 10 cannot cause Plaintiff’s

retaliatory discharge claimto be preenpted by 8§ 301.
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3. Msrepresentation and Decei't

Plaintiff’s claim of msrepresentation and deceit is
unwor kabl y anbi guous. It is insufficient for Plaintiff to
assert that “Plaintiff states that she relied upon G ant prior
representations [sic] in its Novenber 14, 2002 and Decenber 14,
2002 letters,” t hat “Plaintiff relied on G ant’s
m srepresentations to her detrinent,” (see paper no. 14, at ¢
142) and that “Plaintiff |ost her enploynent at G ant because
G ant falsely and deceitful [sic] m srepresented her statenents
during the February 28, 2002 nmeeting . . . .” (1 145). It is
si nply uncl ear upon which of Defendant’s statenent(s) Plaintiff
bases her claim of m srepresentation and deceit, and which
statenments are ancillary to the claim serving nerely to fil
out the story with respect to this or her other clains. 1In her
amended conplaint, Plaintiff alleges numerous statenents by
Def endants that m ght be characterized as m srepresentations,

i ncluding at | east the follow ng:

. “G ant supervisors told Taylor that they woul d get back to
her about her conplaints but failed to do so.” (Paper no.
14, at T 31)

. Taylor “reported to her supervisor David Milberry that

t here had been an accident to [sic] her vehicle” before her

15



shift began. Milberry “informed Taylor that he woul d | ook
into it and get back to her but never did.” (Y 32)
“Al t hough Tayl or had been approved by for [sic] ‘FMA
Intermttent Leave,” ... Gant and its enployees
refused to honor Taylor’s request for FMLA | eave.” (T 59)
“Weiss, Gant’s Vice President[,] advised M. Tayl or

that her [sic] only consequence for not submitting to an
| ME [independent nedical exam nation] was that grievances
of March 4, 5 and 11, 2002, and May 8, 2002 woul d be deni ed
and she may have her FMLA |eave denied in the future.”
(bol dface omitted) (1 83; allegation repeated at  128)
“Smth imediately threatened Ms. Taylor that if [sic] she
woul d not have a job at G ant unless she took an I ME and if
G ant’s doctors determ ned that she needed a hysterectony
t hen she woul d al so have to agree to allow G ant’s doctors
to performthe hysterectony.” (Y 94)

“Taylor infornmed Ms. Smth that she was not going to have
an IME and that both G ant and her Union had previously
told [sic] she did not have to have any IME." (T 95)
“Plaintiff reasonabl e [ sic] relied on G ant’'s
representations that a valid DOT certification was [g]ood

[sic] for 2 years.” (Y 144)

16



Plaintiff has not identified precisely the alleged
m srepresentation(s) for which she seeks relief, making it
i npossi bl e to deternm ne whet her resol ution of this clai mdepends
upon interpretation of terms in the CBA Therefore, if
Plaintiff seeks to proceed on this claim she nust file a nore
definite statenent and plead with particularity as required by
Fed. R Civ. P. 9(b) and 12(e). The court directs Plaintiff to
file her statement within fifteen days of entry of this Order.

In addition to the |IME requirenment discussed supra,
Def endant’ s nenorandum in opposition to Plaintiff’s notion to
amend specifies other provisions of the CBA Defendant thinks are
“inextricably intertwined” with Plaintiff’s clains. For the
reasons that follow the court disagrees.
4. Failure To “Call-In” and Tardi ness

Plaintiff alleges that she was disciplined for tardiness
despite having supplied nedical docunmentation of her inability
to conmply with Article 15 of the CBA, which requires that
enpl oyees notify (“call in” to) Gant at least 1.5 hours in
advance of failing to report to work. Plaintiff also alleges
she was charged with separate incidents despite the fact that
“Gant was required to link related nedical incidents as if

there was one incident [sic].” See paper no. 14, at ¢ 51.

Def endant asserts that the court must interpret both Article 15

17



and Schedule D of the CBA, because the former contains no
express nedical exception to the call-in requirenent and the
| atter expressly requires that absences be treated as a single
infraction when related to a single nmedical condition, but is
silent on the question of grouping tardiness incidents in an
anal ogous manner. See paper no. 19, at 22-23.
Here, the court can safely conclude that no interpretation
of the CBA is necessary. Plaintiff alleges that
G ant charged Taylor wth separate and nultiple
incidents. Taylor conplained that even after bring in
[sic] nmedical docunentation Gant still refused to
renove the disciplinary actions. G ant’s practice and
policy was to accept the medi cal docunentati on and not
charge the enployee with an ‘incident’ (infraction).
However, G ant did this only for Caucasi ans and mal es
and not Taylor an African American female.
Paper no. 14, at Y 51. Plaintiff nmakes plain that her objection
is not to any termof Article 15 or Schedule D, but to Gant’s
all egedly wuneven application of the call-in and tardiness

requi renment. This question is not preenpted by § 301.°

5. Seniority Rights

5 Defendant argues again that the court nust interpret
Article 10, this time to determ ne whether Defendant had good
cause to discharge Plaintiff for these infractions. As
previously noted, however, Plaintiff does not di spute
Def endant’s right to term nate an enpl oyee for good cause. See
supra at 12.
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Plaintiff’s amended conplaint describes in detail her
al l eged harassnment at the hands of another driver, Oscar
Edwar ds. See paper no. 14, at T 26-37. Defendant asserts that
Plaintiff’s anended conpl aint includes a claimfor violation of
her seniority rights, see paper no. 19, at 23-24, thereby
requiring the court to interpret Article 11 of the CBA, which
grants those rights. Plaintiff, however, has not brought a
separate claim for violation of seniority rights; rather, her
descri ption of Edwards’ treatnent of the tractor they both drove
is part of a storyline docunenting race and sex discrimnm nation
in the resolution of the grievances she filed about Edwards’
behavi or. “[Vice President David] Lawson got back to Tayl or
about her conplaints and never responded to her concerns.
However, [when] [sic] Caucasian drivers conplained about
Edwar ds’ conduct and use of their assigned tractor[,] [sic]
G ant imedi ately responded and resolved the problem” Paper
no. 14, at Y 37. Whet her Def endant discrim nated against
Plaintiff by handling her grievances differently than those of
white, nmale enployees does not turn on interpretation of any
termof the CBA. Therefore 8 301 does not preenpt this claim

6. M shandling Of, and M srepresentations Related To,

Gri evances
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Finally, Defendant asserts that Plaintiff, in filing a
series of grievances concerning the incidents underlying her
clai ms, has assured § 301 preenption because “any clains based
on the manner in which G ant resolved her grievances plainly
ari se under the CBA and cannot be resolved wi thout interpreting
the CBA.” Paper no. 19, at 25. Def endant is incorrect.
VWhet her a plaintiff’s clainms “arise under” a CBA depends on what
claims that plaintiff chooses to file, and if a plaintiff can
prove her clainms without the need to interpret the CBA, 8§ 301
does not preenpt. It sinply does not follow that since
Plaintiff’s clains in court stem from Defendant’s handling of
grievances based in the CBA, resolution of those clainms requires
interpretation of the CBA. In claimng race and sex
di scrimnation, Plaintiff asserts not that the CBA was vi ol at ed,
but that provisions of the CBA were applied differently to her
than to others because she is African Anerican and female. Such
claims do not necessarily require interpretation of any terns of
the CBA if she can show that she was subject to one application
of the CBA while white mal e enployees were subject to another.
The obligation not to discrimnate exists independently of the
CBA, and “preenption is to be applied only to ‘state-law rights

and obligations that do not exist independently of private
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agreenments.’" Martin Marietta Corp., 38 F.3d at 1397 (quoting
Al lis-Chal ners, 471 U.S. at 211).
V. Concl usion

In sunmary, Plaintiff’s clainms of discrimnation and
retaliatory discharge are not preenpted by 8 301, but it is
uncl ear whether her m srepresentation and deceit claimw Il be
preenpted. If so, then a federal claimremins, remand will be
denied at this tinme, and the court wll consider Defendant’s
nmotion to dism ss. (Remand can again be considered if the
federal claim is then dism ssed.) If there is presently no
federal claim and all of Plaintiff’s clains are state |aw
claims, the court will remand this case to state court.

Because the question whether to remand to state court and
depends on information Plaintiff nust supply in her nore
definite statement, the court holds in abeyance both Plaintiff’s
notion to remand and Defendant’s notion to disnmss. A separate

Oder will follow.

/sl
DEBORAH K. CHASANOW
United States District Judge

Sept enber 13, 2004
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